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PROJECT SPECIAL PROVISIONS 
 

DEFINITIONS 
 
Definitions that apply to the entire RFP are contained in Article 101-3 of the Standard Special 
Provision entitled “Division One”.  Definitions that apply to a specific provision, or reference 
thereto, are contained in the Project Special Provisions for (1) “Disadvantaged Business 
Enterprise” by reference to the Instructions to Proposers (Volume I); (2) “Dispute Review 
Board;” (3) “Three-Year Guarantee;” and (4) “Rock Blasting,” as well as Article 108-2 of the 
Standard Special Provision entitled “Division One.” 
 
CONTRACT TIME AND LIQUIDATED DAMAGES      
(11-21-07) SP1 G07
 
The Authority will issue a written Notice to Proceed for preconstruction activities or an 
Unlimited Notice to Proceed to the Design-Build Team immediately following execution of the 
Contract in accordance with the Project Special Provision, “Proposal Validity Period”.  The 
Design-Build Team shall begin performance of the Work as directed in the Notice to Proceed, 
and shall thereafter perform the Work in accordance with the cost-loaded Critical Path Method 
Project Schedule (CPM), so as to achieve timely completion of the Project by the applicable 
completion dates specified herein.  Any design or construction activities started or performed 
before receipt of the written Notice to Proceed, including without limitation design efforts 
beyond those required for the generation of the Technical Proposal, the order or purchase of 
materials and/or equipment, mobilization of equipment, or other associated activities, shall be at 
the risk and expense of the Design-Build Team.  The first day of Contract performance will be 
specified in the Notice to Proceed. 

Regardless of the issuance of a Notice to Proceed, no physical work in jurisdictional waters 
and/or wetlands shall begin until a meeting between the NCTA, applicable Regulatory Agencies, 
and the Design-Build Team is held and appropriate permits are obtained in accordance with the 
Contract Documents.    

When observation periods are required by the Contract Documents, the observation periods are 
not a part of the Work to be completed by the completion dates and/or intermediate contract 
times. Should an observation period extend beyond the Final Completion Date, either (1) the 
performance and payment bonds shall remain in full force and effect until the observations have 
been completed and the Work has been accepted or (2) the Warranty Bond required in the 
Project Special Provision, “Three-Year Guarantee” shall clearly cover the observation periods.   

The Substantial Completion Date for the Project is defined as the Substantial Completion Date 
proposed in the Technical Proposal by the Proposer who is awarded the contract.  The 
Substantial Completion date thus proposed shall be no later than December 31, 2010.  Subject to 
any time extensions approved in writing by the Authority, the Proposer shall be liable for 
liquidated damages in the amount of Ten Thousand Dollars ($10,000.00) per calendar day for 
each day of delay in achieving Substantial Completion.   
The Final Completion Date for the Project is defined as the Final Completion Date proposed in 
the Technical Proposal by the Proposer who is awarded the contract.  The Final Completion date 
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thus proposed shall be no later than July 1, 2011. Subject to any time extensions approved in 
writing by the Authority, the Proposer will be liable for liquidated damages in the amount of 
Five Thousand Dollars ($5,000.00) per calendar day for each day of delay in achieving Final 
Completion.  
  
By execution and submission of a Price Proposal, the Design-Build Team agrees and 
acknowledges that such liquidated damages are reasonable in order to compensate the Authority 
for damages it will incur as a result of delays in achieving Substantial Completion and Final 
Completion.  Such damages include, without limitation, (1) loss of revenue for the Authority due 
to late service commencement, (2) loss of use, enjoyment and benefit of the Project and 
connecting transportation facilities by the general public, (3) additional oversight and 
administrative costs, (4) debt service costs, and (5) injury to the credibility and reputation of the 
Authority’s transportation improvement program with policy makers and with the general public 
who depend on and expect availability of service by the planned Completion Dates, which injury 
to credibility and reputation may directly result in loss of ridership on the Project and connecting 
transportation facilities, and further loss of revenue and/or toll revenues.  The Design-Build 
Team further agrees and acknowledges that these liquidated damages are incapable of accurate 
measurement at the time of Contract execution because of, among other things, the unique nature 
of the Project and the unavailability of a substitute. 
 
PROPOSAL VALIDITY PERIOD 
 
The Authority anticipates that “gap” funding may become available on, or around, July 1, 2008, 
prior to bond proceeds and other financial commitments.  Provided the Authority does not elect 
to pursue a Best and Final Offer, the Authority intends to issue a Notice of Award to the Design-
Build Team with the lowest Adjusted Price in August 2008.  The Authority will issue a written 
Notice to Proceed for preconstruction activities or an Unlimited Notice to Proceed to the Design-
Build Team immediately following execution of the Contract.  However, the NCTA will not 
make the first partial payment for the Contract until after the Financial Closing Date.  The 
Financial Closing Date for full funding is anticipated to be on, or before, September 19, 2008.  
Immediately after the Financial Closing Date, the Authority will issue a written Unlimited Notice 
to Proceed to the Design-Build Team for all work required by this Contract. 
 
The Design-Build Team agrees, as evidenced by submission of the Technical Proposal and Price 
Proposal, to remain bound to all terms, conditions, requirements, and technical components of 
the RFP, the Technical Proposal, and Price Proposal until 120 days after the latest submission of 
the Technical Proposal and Price Proposal.   
 
If necessary, this 120 day period may be extended if mutually agreeable by the NCTA and the 
Design-Build Team.  Otherwise, the Design-Build Team may withdraw their Price Proposal in 
accordance with Article 103-4(A) of the Standard Special Provision entitled “Division One” (as 
amended by the details herein) contained elsewhere in this RFP. 
 
If a delay in the Unlimited Notice to Proceed occurs solely due to the NCTA’s failure to provide 
full funding on or before September 19, 2008, contract time extension(s) will be administered in 
accordance with the Standard Special Provision entitled “Division One” contained elsewhere in 
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the RFP and will apply to the Substantial Completion Date, Intermediate Contract Dates 
Numbers 1 and 2, and the Final Completion Date.  Contract time extensions applicable as a result 
of the NCTA’s inability to execute the contract due to funding will be applicable to the Bonus 
for early completion. 
 
In the event that the NCTA elects to proceed with a Best and Final Offer (BAFO), the NCTA 
will provide written notification of this election within 60 days of the Opening of Price 
Proposals.  Upon such written notification, the NCTA will release the surety from the obligations 
of the bid bond submitted with the original Price Proposal.  However, a new bid bond 
conforming to the requirements of the Contract Documents will be required with the Design-
Build Team’s Price Proposal, and if applicable their revised Technical Proposal, that is submitted 
to NCTA in response to the Best and Final Offer Request for Proposals. 
 
SUBSTANTIAL COMPLETION BONUS  (1-31-08) 
 
Coordination and cooperation among the Design-Build Team on this project, the Design-Build 
Team on the adjacent Western Wake Freeway Project, the ITS Contractor, and the Toll 
Integrator is critical.  Please refer to Project Special Provision titled “Cooperation Between 
Contractors”. 
 
The NCTA desires that each of these entities work with such labor, equipment and materials as 
necessary to ensure that the Substantial Completion Date will be met without regard to the time 
extensions and time reliefs provided for in this contract or any associated Specifications.  
Therefore, as full compensation for all extra cost involved and subject to the conditions outlined 
herein, the NCTA agrees to pay as a bonus, the applicable amount noted below: 
 
1. In the event that Substantial Completion, as defined by the Project Special Provision entitled 

“Substantial Completion,” is achieved by the Substantial Completion Date proposed in the 
Technical Proposal, and toll collection and enforcement technology is fully implemented 
with appropriate accuracy levels achieved and uninterrupted revenue collection could begin 
immediately upon opening to traffic, the aggregate sum of $1,500,000.00 will be paid to the 
Design-Build Team for this project, the ITS Contractor and the Toll Integrator.  The Design-
Build Team for this project will receive 85% of this amount and the remainder will be shared 
with the ITS Contractor and the Toll Integrator in accordance with their respective contract 
provisions.   

 
In the event that Substantial Completion of this project, as defined by the Project Special 
Provision entitled “Substantial Completion,” is achieved by the Substantial Completion Date 
proposed in the Technical Proposal and the Design-Build Team has met all contractual 
obligations to facilitate in a timely manner the work of the ITS and Toll Integration 
contractors, then the Design-Build Team will be paid a bonus of $1,000,000.00.   

 
2. In the event the Design-Build Team fails to achieve Substantial Completion in accordance 

with either case noted above, then no bonus of any kind will be paid under this provision. 
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If the Unlimited Notice to Proceed is delayed due to a delayed Financial Closing Date as noted in 
the Project Special Provision, “Proposal Validity Period,” the Substantial Completion Date for 
the purposes of the bonus noted herein will be adjusted in accordance with the Standard Special 
Provision entitled “Division One” contained elsewhere in this RFP.  An adjustment to the 
Substantial Completion Date will not apply for the purpose of the bonus unless the 
adjustment is granted solely due to a delay in the Financial Closing Date.   
 
OTHER LIQUIDATED DAMAGES AND INCENTIVES 
(7-13-04) DB1 G11
 
Refer to the Traffic Control Scope of Work for more information on the following time 
restrictions and liquidated damages: 

 
Liquidated Damages for Intermediate Contract Time #1 for lane narrowing, lane 
closure, holiday and special event time restrictions for I-40 and I-540, NC 540, and 
Western Wake Freeway are $5,000.00 per 30 minutes or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #2 for lane narrowing, lane 
closure, holiday and special event time restrictions for NC 147 and Triangle Parkway are 
$2,000.00 per hour or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #3 for lane narrowing, lane 
closure, holiday and special event time restrictions for NC 54, NC 55, Hopson Road  
(SR 1978) and Davis Drive (SR 1999) are $1,000.00 per hour or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #4 for road closure time 
restrictions for I-40 and I-540, NC 540, and Western Wake Freeway are $2,500.00 per 15 
minute period or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #5 for road closure time 
restrictions for NC 147 and Triangle Parkway are $500.00 per 15-minute period or any 
portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #6 for road closure time 
restrictions for NC 54, NC 55, Hopson Road (SR 1978) and Davis Drive (SR 1999) are 
$250.00 per 15 minute period or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #7 for the road closure time 
restrictions to construct portions of the Triangle Parkway are $1,000.00 per calendar day 
or any portion thereof. 
 
Liquidated Damages for Intermediate Contract Time #8 for the temporary traffic 
pattern for Davis Dr. are $5,000.00 per calendar day or any portion thereof. 
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Erosion and Sedimentation Control Incentives and Liquidated Damages: 
 
The Design-Build Team will be eligible for an incentive in the amount of $150,000.00 if 
construction operations have been performed in accordance with all environmental regulations 
and the Specifications, and the Design-Build Team does not receive any Immediate Corrective 
Actions (ICA), Continuances of Immediate Correction Action (CICA), Notices of Violation 
(NOV), and/or Cease and Desist (C&D) orders at any time during the project.  
 
The Design-Build Team’s first NOV or C&D violation shall result in a forfeiture of the entire 
incentive noted above.  The Design-Build Team will forfeit $50,000.00 from the $150,000.00 
incentive noted above for each ICA and/or CICA violation.  After the entire $150,000.00 
incentive is forfeited, Liquidated Damages in the amount of $12,500.00 per any type of violation 
shall be deducted from the lump sum bid amount due the Design-Build Team.   
 
Reference Erosion and Sedimentation Control Scope of Work for additional information. 
 
Open Road Tolling Infrastructure and Conduit: 
 
Liquidated damages apply to the completion dates of the open-road tolling infrastructure and 
conduit network to ensure that adequate time is reserved for the Toll Integration contractor and 
ITS contractor to complete their work by the Substantial Completion Date. 
 
Liquidated damages for Intermediate Contract Date #1 for completion of the open-road tolling 
infrastructure and conduit network for NC 540 are Two Thousand Five Hundred ($2,500.00) per 
calendar day.  The portion of work required for this Intermediate Contract Date is all work 
necessary to design, fabricate, install, and erect on NC 540 (including mainline toll collection 
locations and ramp toll collection locations on Ramp A and YBFLY) the toll gantries, conduit 
and other items as depicted in the ORT Infrastructure Scope of Work and Communication/ITS 
Network Conduit System Scope of Work and any other scopes of work sufficient to allow 
installation and testing of toll technology by the ITS contractor and Toll Integrator.  The 
Completion Date for this Intermediate Contract Date #1 is September 1, 2009. 
 
Liquidated damages for Intermediate Contract Date #2 for completion of the open-road tolling 
infrastructure and conduit network for the entire project are Seven Thousand Five Hundred 
($7,500.00) per calendar day.  The portion of work required for this Intermediate Contract Date 
is all work necessary to design, fabricate, install, and erect on the entire project the toll gantries, 
conduit, and other items as depicted in the ORT Infrastructure Scope of Work and 
Communication/ITS Network Conduit System Scope of Work and any other scopes of work 
sufficient to allow installation and testing of toll technology by the ITS contractor and Toll 
Integrator.  The Completion Date for this Intermediate Contract Date #2 is 120 days prior to the 
Substantial Completion Date. 
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COST-LOADED CRITICAL PATH METHOD PROJECT SCHEDULE 
 
A cost-loaded Critical Path Method Project Schedule (CPM) is required for this project.  
Reference Article 108-2 of the Standard Special Provision entitled “Division One” found 
elsewhere in this RFP. 
 
MOBILIZATION         

(10-31-05)  (Rev 01-3-07)  DB1 G15
 
Revise the 2006 Standard Specifications as follows: 

Page 8-1, Subarticle 800-2, MEASUREMENT AND PAYMENT 

Delete this subarticle in its entirety and replace with the following: 

800-2  MEASUREMENT AND PAYMENT 

Five (5) percent of the “Total Amount of Bid for Entire Project” shall be considered the lump 
sum amount for Mobilization.  Partial payments for Mobilization will be made beginning with 
the first partial pay estimate paid following the issuance of the Unlimited Notice to Proceed.  
Payment will be made at the rate of 50 percent of the lump sum amount calculated for 
Mobilization.  The remaining 50% of the calculated Mobilization will be paid with the second 
partial pay estimate following the issuance of the Unlimited Notice to Proceed. 
 
FUEL PRICE ADJUSTMENTS 

(1-10-08)  
 
The Design-Build Team shall prepare and submit an Estimate of Quantities in accordance with 
the Instructions to Proposers, Section 3.C. 
 
The Design-Build Team’s Estimate of Quantities will be used on the various partial payment 
estimates to determine fuel price adjustments.  The Design-Build Team shall submit a payment 
request for quantities of work completed based on the work completed for that estimate period.  
The quantities requested for partial payment shall be reflective of the work actually 
accomplished for the specified period. The Design-Build Team shall certify that the quantities 
are reasonable for the specified period.  The base index price for DIESEL #2 FUEL is 3.8533 per 
gallon. 
 
PARTNERING 

4-03-07 DB1 G49
 

As detailed in the Triangle Expressway Project Management Plan, the North Carolina Turnpike 
Authority intends to encourage the formation of a cohesive relationship with the Design-Build 
Team and its principal subcontractors and suppliers.  This relationship will be structured to draw 
on the strengths of each organization to identify and achieve reciprocal goals.  The objectives are 
safe, effective, and efficient contract performance; and completion within budget, on schedule, 
and in accordance with the plans and specifications. 
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This relationship will be bilateral in makeup. The Design-Build Team shall hire a professional 
facilitator to conduct partnering meetings every 4 months thereafter for the life of the project.  
All cost associated with this item shall be included in the Design-Build Team’s lump sum bid. 
 
To implement this initiative prior to starting work in accordance with the requirements of Section 
108 of the Standard Special Provisions, Division 1 (found elsewhere in this RFP), and prior to 
the preconstruction conference, the Design-Build Team's management personnel and NCTA 
Chief Engineer will initiate a partnering development seminar/team building workshop.  Project 
personnel will make arrangements to determine attendees at the workshop, agenda of the 
workshop, duration, and location.  Persons required to be in attendance will be representatives 
from the NCTA and the NCDOT Alternative Delivery Unit, and key project personnel; the 
Design-Build Team's senior management personnel, the Design-Build Team's on-site project 
manager, and key project supervisory personnel for both the Design-Build Team and principal 
subcontractors and suppliers.  The project design engineers, FHWA, and key local government 
personnel will also be invited to attend as necessary. 
 
The establishment of the partnering charter on a project will not change the legal relationship to 
the Contract nor relieve either party from any of the terms of the Contract. 
 
SCHEDULE OF ESTIMATED COMPLETION PROGRESS 

(10-6-05) DB1 G58
 
The Design-Build Team's attention is directed to the Standard Special Provision entitled 
"Availability of Funds - Termination of Contracts" included elsewhere in this RFP.  The North 
Carolina Turnpike Authority's schedule of estimated completion progress for this project as 
required by that Standard Special Provision is as follows: 

 
Fiscal Year          Progress (Dollar Value) 

 
 2009 (07/01/08 – 06/30/09)    ___32    % of Total Amount Bid 
 2010 (07/01/09 – 06/30/10)          38    % of Total Amount Bid 
 2011 (07/01/10 – 06/30/11)          30    % of Total Amount Bid 
 
The Authority will invest gap funds, TIFIA loan funds and/or bond proceeds in a variety of 
investment instruments directly upon receipt.  In order to ensure funds are readily available, to 
facilitate the Design-Build Team’s construction schedule and respective payments, and allow for 
reasonable investment of these funds, if the Design-Build Team anticipates that their schedule 
will require payments to be accelerated from that indicated above, the Design-Build Team shall 
submit with their Price Proposal a similar chart to that above.  This chart shall indicate the 
Design-Build Team’s anticipated payout schedule, in terms of percentages of the entire lump 
sum price bid for the project, on a fiscal year basis.  The NCTA does not intend to limit progress 
based on the above schedule of estimated progress unless required to do so by the North Carolina 
General Assembly or the trustee of the project funds. 
 
The Design-Build Team shall also furnish his own cost-loaded CPM in accordance with Article 
108-2 of the Standard Special Provision entitled “Division One” contained elsewhere in the RFP.  
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Any acceleration of the progress as shown by the Design-Build Team's progress schedule over 
the progress as shown above shall be subject to the approval of NCTA. 
 
SUBSTANTIAL COMPLETION  (3-6-08) 
 
The Project will have reached Substantial Completion when all of the following requirements are 
satisfied: 
 

1. Through traffic has been placed along the Project or along the work so that all lanes and 
shoulders are open such that traffic can move unimpeded at the posted speed and 
intersecting roads and service roads are completed to the extent that they provide the safe 
and convenient use of the facility by the public; 

2. The final layers of pavement for all lanes and shoulders along the mainline alignment of 
the project (-L-) are complete; 

3. All signs for the purposes of safe travel, enforcement of any applicable laws, and 
guidance of the public are complete and accepted, including any required for toll 
collection purposes;   

4. All guardrails, drainage devices, ditches, and embankments are completed; 

5. Remaining Project Work on the mainline alignment of the project (-L-) consists of 
permanent pavement markings, permanent pavement markers or incidental construction 
that is away from the paved portion of the roadway; and 

6. A satisfactory warranty bond is executed and provided to the NCTA.  Reference the 
Project Special Provision “Three-Year Guarantee.” 

 
Upon apparent substantial completion of the Project, the Design-Build Team will perform an in-
depth self-inspection to ensure that the Project meets the conditions of Substantial Completion as 
defined herein.  Upon recommendation from the Design-Build Team, the Engineer will perform 
a subsequent inspection.  The results of the Engineer’s inspection will be shared with the Design-
Build Team in writing, and the Design-Build Team will be advised as to whether or not the 
Engineer has determined Substantial Completion to have been met.  Substantial Completion will 
not have occurred until all of the recommendations made, if any, at the time of the Engineer’s 
inspection have been satisfactorily met. 
 
Once toll collection begins, the NCTA will loan transponders to the Design-Build Team to allow 
completion of the project free of tolls. 
 
VALUE ANALYSIS      

(1-5-07) DB2 R12
 
Value Engineering Construction Proposals (VECP), as identified in Article 104-12 of the 
Standard Special Provision, Division One contained elsewhere in this RFP will be accepted. 
Only proposals, which alter the requirements of the Contract Documents issued by NCTA, will 
be considered as Value Engineering Construction Proposals. 
 

8



C201994 (U-4763B) Project Special Provisions  Durham and Wake Counties 

DISADVANTAGED BUSINESS ENTERPRISE 
(10-16-07) (Rev. 12/04/07) DB1 G6
 
The Design-Build Team’s attention is directed to Section 11 of the Instructions to 
Proposers (Volume I) which contains pertinent definitions and DBE requirements to be 
met during the procurement period and prior to contract award and which, by reference, 
are fully incorporated into these Contract Documents. 
 
Policy 
 
It is the policy of the Authority that Disadvantaged Business Enterprises (DBEs) as defined in  
49 CFR Part 26 shall have the equal opportunity to compete fairly for and to participate in the 
performance of contracts financed in whole or in part by federal funds. 
 
The NCTA is utilizing the NCDOT federally approved DBE Program.  Therefore, NCDOT will 
play a role in the oversight of the DBE Program related activities on this project. 
 
Obligation 
 
The Design-Build Team, Subcontractors, and sub-recipient shall not discriminate on the basis of 
race, religion, color, national origin, age, disability, or sex in the performance of this Contract.  
The Design-Build Team shall comply with applicable requirements of 49 CFR Part 26 in the 
award and administration of federally assisted contracts.  Failure by the Design-Build Team to 
comply with these requirements is a material breach of the Contract, which may result in the 
termination of this Contract or such other remedy, as the Authority deems necessary. 
 
Goals 
 
The following goal for participation by DBEs is established for this Contract: 

        Disadvantaged Business Enterprises   12% 

The Design-Build Team shall exercise all necessary and reasonable steps to ensure that DBEs 
participate in at least the percent of the Contract as set forth above as the goal. 
 
This goal is to be met through utilization of highway construction contractors.  Utilization of 
DBE firms performing design, other preconstruction services, or Construction Engineering and 
Inspection, are not included in this goal.  DBE utilization for engineering related services is 
expected. 
 
Contract Requirement 
 
The approved DBE participation, as outlined in the Instructions to Proposers and herein, 
submitted by the Design-Build Team shall be the requirement of the Contract (“Contract 
Requirement”). 
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DBE Replacement 
 
The Design-Build Team shall not terminate a committed DBE subcontractor for convenience or 
perform the work with its own forces or those of an affiliate.  If the Design-Build Team fails to 
demonstrate reasonable efforts to replace a committed DBE firm that does not perform as 
intended with another committed DBE firm or completes the work with its own forces without 
the Engineer’s approval, the Design-Build Team and any of its affiliated companies may be 
disqualified from further bidding on future NCTA contracts. 
 
The Design-Build Team shall comply with the following for replacement of committed DBEs. 
 
(A) Performance Related Replacement 
 

When a DBE is terminated or fails to complete its work on the contract for any reason, 
the Design-Build Team shall take all necessary, reasonable steps to replace the DBE 
subcontractor with another DBE subcontractor to perform at least the same amount of 
work as the DBE that was terminated.  The Design-Build Team is encouraged to first 
attempt to find another DBE firm to do the same work as the DBE that was being 
terminated. 

 
To demonstrate necessary, reasonable good faith efforts, the Design-Build Team shall 
document the steps they have taken to replace any DBE subcontractor who is unable to 
perform successfully with another DBE subcontractor.  Such documentation shall include 
but not be limited to the following: 

 
(1) Copies of written notification to DBEs that their interest is solicited in 

subcontracting the work defaulted by the previous DBE subcontractor or in 
subcontracting other items of work in the contract. 

(2) Efforts to negotiate with DBEs for specific subbids including, at a minimum: 

(a) The names, addresses, and telephone numbers of DBEs who were 
contacted. 

(b) A description of the information provided to DBEs regarding the plans 
and specifications for portions of the work to be performed.  

(3) For each DBE contacted but rejected as unqualified, the reasons for the Design-
Build Team’s conclusion. 

(4) Efforts made to assist the DBEs contacted, if needed, in obtaining bonding or 
insurance required by the Design-Build Team. 

 
(B) Decertification Replacement 
 

When a committed DBE is decertified by the Department after a Request for Subcontract 
has been received by the NCTA, the NCTA will not require the Design-Build Team to 
solicit replacement DBE participation equal to the remaining work to be performed by 
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the decertified firm.  The participation equal to the remaining work performed by the 
decertified firm will count toward the contract requirement. 

 
When a committed DBE is decertified prior to NCTA receiving a Request for 
Subcontract for the named DBE firm, the Design-Build Team shall take all necessary and 
reasonable steps to replace the DBE subcontractor with another DBE subcontractor to 
perform at least the same amount of work to meet the Contract goal or demonstrate that it 
has made a good faith effort to do so. 
 

Changes in the Work 
 
When the Engineer makes changes that result in the reduction or elimination of work to be 
performed by a committed DBE, the Design-Build Team will not be required to seek additional 
participation.  When the Engineer makes changes that result in additional work to be performed 
by a DBE based upon the Design-Build Team’s commitment, the DBE shall participate in 
additional work to the same extent as the DBE participated in the original contract work.   
 
When the Engineer makes changes that result in extra work, which has more than a minimal 
impact on the contract amount, the Design-Build Team shall seek additional participation by 
DBEs unless otherwise approved by the Engineer.  
 
When the Engineer makes changes that result in an alteration of plans or details of construction 
and a portion or all of work had been expected to be performed by a committed DBE, the 
Design-Build Team shall seek participation by DBEs unless otherwise approved by the Engineer. 
 
When the Design-Build Team requests changes in the work that result in the reduction or 
elimination of work that the Design-Build Team committed to be performed by a DBE, the 
Design-Build Team shall seek additional participation by DBEs equal to the reduced DBE 
participation caused by the changes. 
 
Reports 
 
All requests for subcontracts involving DBE subcontractors shall be accompanied by 
a certification executed by both the Design-Build Team and the DBE subcontractor attesting to 
the agreed upon unit prices and extensions for the affected contract items.  This information shall 
be submitted on the Department Form RS-1-D, located at:   

http://www.ncdot.org/doh/forms/files/FORMRS-1-D.doc 

unless otherwise approved by the Engineer.  The NCTA reserves the right to require copies of 
actual subcontract agreements involving DBE subcontractors. 
 
Within 30 calendar days of entering into an agreement with a DBE for materials, supplies or 
services, not otherwise documented by a Request for Subcontract as specified above, the Design-
Build Team shall furnish the Engineer a copy of the agreement. The documentation should also 
indicate the percentage (60% or 100%) of expenditures claimed for DBE credit. 
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All certifications will be considered a part of the project records, and consequently will be 
subject to penalties under Federal Law associated with falsifications of records related to 
projects. 
 
Reporting Disadvantaged Business Enterprise Participation 
 
(A) The Design-Build Team shall provide the Engineer with an accounting of payments made 

to Disadvantaged Business Enterprise firms, including material suppliers, contractors at 
all levels (prime, subcontractor, or second tier subcontractor).  This accounting shall be 
furnished to the Engineer for any given month by the end of the following month.  
Failure to submit this information accordingly may result in the following action:  

 
(1) Withholding of money due in the next partial pay estimate; or  
 
(2) Recommendation by the NCTA for removal of any affiliated company of the 

Design-Build Team from the Department’s appropriate prequalified list or the 
removal of other entities from the approved subcontractors list.  

 
(3) Removal of any affiliated company from consideration on future NCTA projects 
 

(B) The Design-Build Team shall report the accounting of payments through the 
Department’s DBE Payment Tracking System, which is located at: 

https://apps.dot.state.nc.us/Vendor/PaymentTracking/. 

The Design-Build Team shall also provide the Engineer an affidavit attesting the 
accuracy of the information submitted in the Payment Tracking System.  This too shall be 
submitted for any given month by the end of the following month.   

 
(C) Design-Build Teams reporting transportation services provided by non-DBE lessees shall 

evaluate the value of services provided during the month of the reporting period only. 
 
Prior to payment of the final estimate, the Design-Build Team shall furnish an accounting of total 
payment to each DBE.  A responsible fiscal officer of the payee contractor, subcontractor, or 
second tier subcontractor who can attest to the date and amounts of the payments shall certify 
that the accounting is correct.  
 
While each contractor (prime, subcontractor, 2nd tier subcontractor) is responsible for accurate 
accounting of payments to DBEs, it shall be the prime contractor’s responsibility to report all 
monthly and final payment information in the correct reporting manner.  
 
Failure on the part of the Design-Build Team to submit the required information in the time 
frame specified may result in the disqualification of that Design-Build Team and any of its 
affiliated companies from further bidding until the required information is submitted. 
 
Failure on the part of any subcontractor to submit the required information in the time frame 
specified may result in the disqualification of that contractor and any affiliate companies from 
working on any NCTA and/or DOT project until the required information is submitted. 
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Failure to Meet Contract Requirements 
 
Failure to meet contract requirements in accordance with Article 102-16(J) of the Standard 
Special Provision, Division One contained elsewhere in this RFP may be cause to disqualify the 
Design-Build Team. 
 
CERTIFICATION FOR FEDERAL-AID CONTRACTS 

(3-21-90) DB1 G85
 
The prospective participant certifies, by signing and submitting this Price Proposal, to the best of 
his or her knowledge and belief, that: 
 

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or 
employee of any Federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the awarding of 
any Federal contract, the making of any Federal grant, the making of any Federal loan, the 
entering into of any cooperative agreement, and the extension, continuation, renewal, 
amendment, or modification of any Federal contract, grant, loan, or cooperative 
agreement. 

 

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with this Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete and submit Standard Form-LLL, "Disclosure 
Form to Report Lobbying," in accordance with its instructions. 

 

This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of this certification is a prerequisite for making 
or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who 
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 
and not more than $100,000 for each such failure. 
 

The Proposer also agrees by submitting his or her Price Proposal that he or she shall require that 
the language of this certification be included in all lower tier subcontracts, which exceed 
$100,000 and that all such sub-recipients shall certify and disclose accordingly. 
 
CONTRACTOR'S LICENSE REQUIREMENTS     (7-1-95) 

 
If the Design-Build Team does not hold the proper license to perform any plumbing, heating, air 
conditioning, or electrical work in this contract, he will be required to sublet such work to a 
contractor properly licensed in accordance with Article 2 of Chapter 87 of the General Statutes 
(licensing of heating, plumbing, and air conditioning contractors) and Article 4 of Chapter 87 of 
the General Statutes (licensing of electrical contractors). 
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U.S. DEPARTMENT OF TRANSPORTATION HOTLINE 
(11-22-94) DB1 G100

 
To report bid rigging activities call:   1-800-424-9071 
 

The U.S. Department of Transportation (DOT) operates the above toll-free "hotline" Monday 
through Friday, 8:00 a.m. to 5:00 p.m. eastern time.  Anyone with knowledge of possible bid 
rigging, bidder collusion, or other fraudulent activities should use the "hotline" to report such 
activities. 
 

The "hotline" is part of the DOT's continuing effort to identify and investigate highway 
construction contract fraud and abuse and is operated under the direction of the DOT Inspector 
General.  All information will be treated confidentially and caller anonymity will be respected. 
 
SUBSURFACE INFORMATION      

(9-27-05) DB1 G119
 
Available subsurface information will be provided on this project.  The Design-Build Team shall 
be responsible for additional investigations. 
 
By submitting its Price Proposal, the Proposer acknowledges that the subsurface information 
furnished by NCDOT or NCTA is preliminary and provided solely to assist the Proposer in the 
development of the project design.  No information with respect to subsurface conditions 
furnished by the NCTA or NCDOT shall be considered a Contract Document or part of the 
Contract.  If the Proposer or Design-Build Team relies upon any subsurface information 
furnished by NCTA or NCDOT, they do so at their own risk. 
 
COOPERATION BETWEEN CONTRACTORS      

(07/1/95) (Rev 01-11-08) DB1 G133
 
The Design-Build Team's attention is directed to Article 105-7 of the Standard Special Provision, 
Division One contained elsewhere in this RFP. 
 
TIP Project R-2635 A, B, C is a portion of the Triangle Expressway referred to as Western Wake 
Freeway.  This highway project will contain new location work from NC 55 at SR 1172 to      
NC 55 near SR 1630 in preparing this facility for future tolling.  The R-2635A, B, C project will 
be constructed concurrently with this Contract. 
 
TIP Projects U-4026 and R-2904, NC 54 from SR 1999 in Durham County to SR 1959 in 
Durham County and SR 1999 from SR 3014 in Wake County to NC 54 in Durham County, will 
also be constructed concurrently with this Contract. 
 
The Design-Build Team on this project shall cooperate with the Design-Build Team working 
within or adjacent to the limits of this project to the extent that the work can be carried out to the 
best advantage of all concerned.   
 
The NCTA will advertise and select contractors for Intelligent Transportation Systems (ITS), 
Toll System Integration, and Landscaping after the award of this contract.  These contracts will 
encompass the entire Triangle Expressway Corridor and construction will be preformed 
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concurrent with this Design-Build contract.  The Design-Build Team shall coordinate with the 
ITS contractor and Toll System Integrator in the planning, scheduling, design and construction of 
the elements that are collective to both entities.  The Design-Build Team shall integrate the ITS 
and toll system integration schedules into the CPM schedule and make work areas available, as 
needed, to successfully meet the contract substantial completion date, intermediate contract 
completion dates and contract completion dates.   Close coordination with the ITS contractor and 
Toll System Integrator is essential. 
 
The Design-Build Team for this project shall be required to meet and coordinate with the ITS, 
Toll Integration, Landscaping, and any other Contractors necessary to successfully plan, design, 
and construct the Triangle Expressway Corridor.  
 
Meetings shall be scheduled and attended by authorized representatives of this Design-Build 
Team and include personnel from the ITS Contractor, Toll Integration Contractor, Landscaping 
Contractor, any other pertinent Contractors, and representatives from the NCTA and NCDOT.  
At a minimum, there shall be a pre-construction meeting, meetings during the construction 
process, and a post-construction meeting.  One final meeting shall be held to reach concurrence 
that all the construction and toll facility components have been installed properly and function to 
provide the ability to collect revenue from this freeway.  
 
The Design-Build Team shall also meet, coordinate, and determine with the R-2635 A, B, C 
Design-Build Team all work necessary to design, install, and construct all the required features 
for aesthetics along the Triangle Expressway.  Reference the Aesthetic Design Scope of Work. 
 
Reference the ORT Infrastructure Scope of Work and Communication/ITS Network Conduit 
System Scope of Work for more information regarding the separate contracts. 
 
DISPUTE REVIEW BOARD (DRB)  
 
GENERAL  
 
A.  Definitions  
 
Dispute – A contractual issue that involves cost and/or time (either credits or additions) that 
remains unresolved following good faith negotiations between authorized representatives of the 
Design-Build Team and the North Carolina Turnpike Authority (NCTA).  
 
Dispute Review Board (DRB) – three neutral individuals mutually selected by the Design-Build 
Team and the NCTA to review Disputes and render findings and recommendations based on the 
Contract.  
 
B.  Formal DRB Review  
 
This provision provides for a formal DRB review process.   
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Any of the procedures for the formal DRB Review established by this provision may be altered 
or modified by mutual written agreement of the Design-Build Team and the NCTA to better suit 
the needs of a particular Dispute.  
 
C.  Summary  
 
A DRB will be established to assist in the analysis of Disputes that arise between the Design-
Build Team and the NCTA, to include, but not limited to, Articles 104-4, 104-8(B) or 108-10 of 
the Standard Special Provision, Division One, contained elsewhere in this RFP.  
 
It is not intended for the NCTA or the Design-Build Team to default on their normal 
responsibilities to cooperatively and fairly settle their differences by indiscriminately assigning 
them to the DRB.  It is intended that the DRB encourage the NCTA and Design-Build Team to 
resolve potential disputes without resorting to this alternative resolution procedure. 

 
Utilization of the DRB does not relieve the Design-Build Team or NCTA from complying with 
all Contract terms and conditions, and does not waive any notice or timeliness requirements of 
the Standard Specifications for Roads and Structures.  However, if a Dispute is referred to the 
DRB, the claim submittal and review time frames may be superseded by time frames established 
by the DRB, and agreed to in writing by both the Design-Build Team and the NCTA.  
 
Either the Design-Build Team or the NCTA may refer a Dispute to the DRB.  Such referral 
should be initiated as soon as it appears that the normal NCTA-Design-Build Team dispute 
resolution effort is not succeeding.  However, prior to referring a Dispute to the DRB, the NCTA 
and Design-Build Team must agree on the central or core issue to bring before the DRB.  
 
Promptly thereafter, the DRB will impartially consider the Dispute(s) referred to it.  The DRB 
will provide non-binding written findings and recommendations to the Design-Build Team and 
the NCTA.  

 
Although the findings and recommendations of the DRB should carry great weight for both the 
Design-Build Team and the NCTA, they are not binding on either the Design-Build Team or the 
NCTA.  However, the findings and recommendations are admissible in subsequent claim 
resolution proceedings as per the Dispute Review Board, Review of Disputes, Admissibility 
section contained elsewhere in this provision.  

 
The Dispute Review Board is a condition of this Contract.  The NCTA and the Design-Build 
Team agree that the submission of any unresolved dispute or claim to the DRB is a condition 
precedent to the Design-Build Team having the right to proceed with its final claim.    
 
D.  Scope  
 
This provision describes the purpose, procedure, function, and features of the DRB.  A Three-
Party Agreement among the NCTA, Design-Build Team, and the selected DRB members will 
formalize creation of the DRB and establish the scope of its services and the rights and 
responsibilities of the Design-Build Team and the NCTA.  In the event of a conflict between this 
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Specification and the Three-Party Agreement, the latter governs.  The form of the Three-Party 
Agreement will be provided by the NCTA.  
 
E.  Purpose  
 
The purpose of the DRB is to provide an independent and impartial review of the Dispute and 
provide non-binding written findings and recommendations, in accordance with the 2006 
NCDOT Standard Specifications for Roads and Structures, based on the Contract, applicable 
contract law, industry practices, and the facts presented.     
 
It is not the purpose, or responsibility, of the DRB to resolve the Dispute. That responsibility 
remains with the Design-Build Team and the NCTA.  However, it is anticipated that the DRB 
review will assist the Design-Build Team and the NCTA in resolving the Dispute.  
 
Creation of the DRB is not intended as a substitute for NCTA or Design-Build Team 
responsibility to make a good-faith effort to settle the Dispute.  Indiscriminate referral of 
disputes to the DRB without prior attempts by the Design-Build Team and the NCTA to resolve 
them shall be avoided.  The Design-Build Team or NCTA shall exhaust resolution through the 
escalation process defined in the formal partnering process prior to escalating an issue to the 
DRB.   
 
F.  Continuance of Work  
 
Both the Design-Build Team and the NCTA shall proceed diligently with the work and comply 
with all applicable Contract provisions while the DRB considers a Dispute.  
 
G.  Tenure of DRB  
 
The DRB will be deemed established after the NCTA, the Design-Build Team and the DRB 
execute the Three-Party Agreement.  
 
The DRB will be dissolved as of the end of the warranty period to the Design-Build Team unless 
earlier terminated or dissolved by mutual agreement of the Design-Build Team and the NCTA.  
If mutually agreed upon by the Design-Build Team and the NCTA, the DRB may be dissolved 
on the date of final payment to the Design-Build Team and a new DRB established as outlined 
herein to serve for the life of the warranty period. 
 
MEMBERSHIP  
 
A.  General  
 
The DRB will consist of three members selected jointly by the Design-Build Team and the 
NCTA. One member will serve as Chairperson. 
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B.  Criteria  
 
Experience:  
 

1. It is desirable that all DRB members be experienced with the construction process 
including design, construction, contract administration, contract law, and resolution of 
construction disputes.  

 
2. It is not necessary that the DRB members be intimately familiar with the specific type of 

construction involved in the Dispute.  The DRB may consult technical experts if the 
need arises under provisions provided for elsewhere in this Special Provision. See the 
Dispute Review Board, Review of Disputes, Deliberations section contained elsewhere 
in this provision.  

 
Neutrality:  
 

1. It is imperative that the DRB members be neutral, act impartially, and be free of any 
conflict of interest.  

 
2. For purposes of this subparagraph, the term “member” also includes the member’s 

current primary or full-time employer, and “involved” means having a contractual 
relationship with either the Design-Build Team or the NCTA, such as a subcontractor, 
architect, engineer, or construction manager.  

 
3. Prohibitions; disqualifying relationships for prospective members:  

 
(a)  An ownership interest in any entity involved in the Project or Contract, or a 

financial interest in the Contract, except for payment for services on this 
Dispute Review Board;  

(b) Previous employment by, or financial ties to, any party involved in the 
Contract within a period of eighteen (18) months prior to award of the 
Contract, except for fee-based consulting services on other projects;  

(c) A close professional or personal relationship with any key member of any 
entity involved in the Contract which, in the judgment of either the Design-
Build Team or the NCTA, could suggest partiality; or  

(d) Prior involvement in the project of a nature that could compromise the 
prospective member’s ability to participate impartially in the DRB’s activities.  

 
4. Prohibitions; disqualifying relationships for members:  

 
(a) Employment, including fee-based consulting services, by any entity involved 

in the construction contract except with the express approval of both the 
Design-Build Team and the NCTA;  
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(b) Discussion concerning, or the making of, an agreement with any entity 
involved in the Contract regarding employment after the Contract is 
completed.  

 
5. Any of the provisions of 1 through 4 above may be waived by mutual written agreement 

of the Design-Build Team and the NCTA.  
 
C.  Disclosure Statement  
 

As a part of the selection process, all prospective DRB members will be required to submit 
complete disclosure statements for the approval of both the Design-Build Team and the 
NCTA.  Each statement shall include a resume of experience, together with a declaration 
describing all past, present, and anticipated or planned future relationships, including indirect 
relationships through the prospective member’s primary or full-time employer, to this project 
and with the Design-Build Team or the NCTA, or others involved in the Contract, including 
subcontractors, suppliers, design professionals, and consultants.  Disclosure of close 
professional or personal relationships with all key members of the Design-Build Team or the 
NCTA or other parties involved in the construction Contract shall be included.  

 
D.  Selection Process  
 
Within 30 calendar days of Notice to Proceed, or as otherwise mutually agreed upon by the 
Design-Build Team and NCTA, the Design-Build Team and the NCTA will jointly select the 
DRB using the following procedure:  
 

1.  To form a DRB, the NCTA will provide to the Design-Build Team a copy of the resume 
and references of the person proposed for the DRB.  Likewise, the Design-Build Team 
will provide NCTA the resume and references for their proposed DRB Member.  The 
Design-Build Team and the NCTA will confirm the availability, neutrality, experience, 
and expertise of the nominees.   Both the NCTA and Design-Build Team will have the 
ability to reject the others nominee.  The parties shall continue to exchange nominee 
information until each party has selected a nominee which is agreeable to the other party.  
The NCTA shall be responsible for notifying the nominees of their selection. 

 
2.  Once the two mutually agreeable nominees have confirmed their participation within the 

DRB, they shall be responsible for selecting a third DRB member, who shall become the 
DRB Chairperson that is mutually agreeable to the Design-Build Team and the NCTA. 

 
3.  This DRB should serve for the life of the Contract.  Should the need arise to select a 

replacement DRB member, the remaining DRB members shall be responsible for 
selecting an additional member that is mutually agreeable to the Design-Build Team and 
the NCTA.   
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E.  Three-Party Agreement  
 

The DRB members and the authorized representatives of the Design-Build Team and the NCTA 
shall execute the Dispute Review Board Three-Party Agreement within 2 weeks after the 
selections are made.  
 
OPERATION  
 
A.  General  
 
In general, the DRB will operate in accordance with this provision.  However, it is not desirable 
to adopt hard-and-fast rules for the functioning of the DRB.  The entire procedure shall be kept 
flexible to adapt to changing situations.  The DRB may initiate, with the NCTA’s and Design-
Build Team’s concurrence, new procedures or modifications to existing procedures whenever 
this is deemed appropriate.  
 
B.  Contract Documents, Reports and Information  
 
The NCTA will provide a set of the Contract Documents to each DRB member.  
 
The DRB members will be kept informed of construction activity and other developments by 
means of timely transmittal of relevant information requested by the DRB and prepared by the 
Design-Build Team and the NCTA in the normal course of construction, including, but not 
limited to, periodic reports and minutes of progress meetings. At any time, the DRB may request 
copies of documents that are normally generated by the Design-Build Team or the NCTA during 
the course of business throughout the Project.  Only during the resolution of a specific dispute 
may the DRB request reports, documents or other information that is not normally generated 
during the course of business, and this information shall be limited to that which is specific to 
this dispute.  
 
C.  Periodic Meetings and Visits  
 
If requested, the DRB may participate in the formal partnering process as outlined in the 
contract.  Additional meetings or site visits may be needed as mutually agreed among the NCTA, 
the Design-Build Team, and the DRB.  
 
Site visits should cover all active segments of the work.  Representatives of both the Design-
Build Team and the NCTA shall accompany the DRB during project meetings or site visits.  

 
The DRB shall be provided “issue logs” and “Supplemental Agreement/Change Order Logs” 
throughout the life of the contract. 
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REVIEW OF DISPUTES  
 
A.  General  
 
The Design-Build Team and the NCTA will cooperate to ensure that the DRB considers Disputes 
promptly, taking into consideration the particular circumstances and the time required to prepare 
appropriate documentation.  
 
Procedures and time periods may be modified by mutual agreement.  
 
B.  Prerequisites to Review  
 
A Dispute is subject to referral to the DRB when either the Design-Build Team or the NCTA 
believes that bilateral negotiations have reached an impasse.  However, the NCTA and Design-
Build Team must agree on the central or core issue to bring before the DRB prior to referring a 
dispute to the DRB. 

 
C.  Requesting Review  
 
Either the Design-Build Team or the NCTA may refer a dispute to the DRB.  Requests for DRB 
review shall be submitted in writing to the Chairperson of the DRB.  The Request for Review 
shall state clearly and in full detail the specific core issue of the Dispute to be considered by the 
DRB.  A copy of the request shall be simultaneously provided to the other party.  
 
After conferring with both the Design-Build Team and the NCTA, the DRB Chairperson will 
establish a submittal/presentation schedule.  
   
Concise written position statements shall be prepared by both the Design-Build Team and the 
NCTA, with page number references to any supporting documentation, and submitted to each 
DRB member and simultaneously to the other party 30 days prior to presentation, unless both 
parties mutually agree otherwise.    

  
Any rebuttals information to the position statements shall be submitted to each DRB member and 
simultaneously to the other party 14 days prior to presentation, unless both parties mutually 
agree otherwise.    
 
D.  Presentation  
 
Unless otherwise agreed by the DRB, the Design-Build Team and the NCTA, the presentation 
will be conducted at the NCTA office.  However, any location that would be more convenient 
and still provide all required facilities and access to necessary documentation is satisfactory.  
Private deliberations of the DRB may be held at any convenient location.  
 
The Design-Build Team and the NCTA shall have representatives in attendance at all 
presentations.  The party which brought the dispute before the DRB will make its presentation 
first.  A full presentation of the dispute shall be allowed without interruption, except from the 
DRB.  Once all information is presented the other party may provide a rebuttal, at which time 
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each party will be allowed successive rebuttals until all aspects of the dispute are fully covered.  
The DRB members, the Design-Build Team and the NCTA may ask questions, request 
clarification, or ask for additional data.  In difficult or complex cases, additional presentations 
may be necessary in order to facilitate full consideration and understanding of all the evidence 
presented by both the Design-Build Team and the NCTA.  Both the Design-Build Team and the 
NCTA shall be provided adequate opportunity to present their evidence, documentation, and 
statement regarding all issues before the DRB.  No documents, materials, reports, analysis or 
other information of any type shall be referenced in the presentations or considered by the DRB 
in its review unless the same was previously provided to the other party as supporting 
documentation for the position statement.  
 
Unless otherwise agreed by the Design-Build Team and the NCTA, presentations will relate to 
issues of entitlement only.   Contract time extensions and compensation will be resolved between 
NCTA and the Design-Build Team, in accordance with the provisions of the Standard Special 
Provision entitled “Division One” contained elsewhere in this RFP. 

 
Normally, a formal transcript of the presentations will not be prepared.  When requested by 
either the Design-Build Team or the NCTA, the DRB may allow recordation and transcription 
with the cost to be allocated to the party requesting such documentation.  Such transcript, when 
prepared, shall not constitute the official record of the DRB Review.  The record prepared by the 
DRB shall be the official record of the DRB Review.  The DRB may provide for audio or video 
recordings of the presentations for the use of the DRB only.  

 
The Design-Build Team and the NCTA shall not have their attorneys in attendance at the 
presentations to counsel and/or advise them.   

 
If either the Design-Build Team or the NCTA fails to appear before the DRB on the date 
scheduled for the presentations, without justifiable cause, the dispute will continue under the 
applicable provisions of the 2006 NCDOT Standard Specifications for Roads and Structures and 
this RFP to include, but not limited to, Articles 104-8, 108-10 107-25 and 109-10 of the Standard 
Special Provision, Division One found elsewhere in this RFP.   
 
E.  Deliberations  
 
After the presentation is concluded, the DRB will confer to formulate its findings and 
recommendations. All DRB deliberations shall be conducted in private, with all individual views 
kept confidential.   

 
If the DRB desires technical assistance, the DRB will make a request in writing to both parties 
(Design-Build Team and NCTA) briefly defining the scope and estimated budget for the 
services.  Direct attorney advisement or assistance is prohibited.  If mutually agreeable, the 
Design-Build Team and NCTA will execute an agreement with a service provider. The Design-
Build Team and NCTA will equally share the costs for the service provider.  In the typical 
situation the special services provider will respond to the DRB’s questions in private 
consultation between the provider and the DRB and no permanent record of the questions or 
responses will be required by the Design-Build Team or the NCTA.  However, if mutually 
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agreeable, these typical operating procedures may be modified.  In arriving at its findings and 
recommendations the DRB will not be bound by any information provided by the special service 
provider.  
 
F. Findings and Recommendations  
 
The findings and recommendations of the DRB concerning any dispute are non-binding but 
admissible (see Admissibility section included in this provision).  
 
It is not the responsibility of the DRB to resolve the Dispute, only to make a recommendation 
based upon the contract documents and information supplied and presented before them.  It shall 
remain the responsibility of the Design-Build Team and the NCTA to resolve all Disputes.   
 
The DRB’s findings and recommendations will be provided in writing, by certified mail, return 
receipt requested, to both the Design-Build Team and the NCTA within 14 calendar days of the 
completion of the presentations.  The DRB should set forth, as clearly as possible, the logic and 
reasoning behind its findings and recommendations. The findings and recommendations will 
address entitlement only.  In difficult or complex cases, and in consideration of the DRB’s 
schedule, this time may be extended by mutual agreement of the DRB, the Design-Build Team 
and the NCTA.  
 
If the three person DRB is unable to reach unanimity in its findings and recommendations, the 
DRB will so advise the Design-Build Team and the NCTA in the report of the DRB.  The 
dissenting member shall prepare a minority report to be included with the DRB report. 
 
G.  Acceptance or Rejection  
 
Within 30 calendar days of the date of the DRB’s findings and recommendations, or such other 
time specified by the DRB, both the Design-Build Team and the NCTA shall provide, by 
certified mail return receipt requested, written notice to the other and to the DRB of acceptance 
or rejection of the DRB’s findings and recommendations.   

 
If, with the aid of the DRB’s findings and recommendations, the Design-Build Team and the 
NCTA are able to resolve their Dispute, the NCTA will promptly process any required Contract 
changes.  

 
If either the Design-Build Team or the NCTA rejects the findings and recommendations of the 
DRB, the Dispute will continue under the applicable provisions of the NCDOT Standard 
Specifications for Roads and Structures and this RFP to include, but not be limited to, Articles 
104-8, 108-10 107-25 and 109-10 of the Standard Special Provision, Division One found 
elsewhere in this RFP.   
 
H.  Clarification and Reconsideration  
 
Should the dispute remain unresolved because of a request for clarifications of the 
recommendation or new information or material becomes available which was not available at 
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the time of the presentation, either the Design-Build Team or the NCTA may within the 7 
calendar day period following the date of the DRB’s findings and recommendations, request in 
writing, by certified mail, return receipt requested, that the DRB clarify or reconsider its findings 
and recommendations.   This information shall be supplied simultaneously to the other party.   

 
Should new information be made available, the other party shall have an opportunity to review 
such information and respond appropriately.  
 
I. Admissibility  
 
If the DRB’s findings and recommendations do not resolve the Dispute, the Contract, the written 
findings and recommendations, including any minority report, and the qualifications of the DRB 
members will be admissible as evidence to the extent permitted by law in any subsequent dispute 
resolution proceeding or forum to establish (a) that a DRB considered the Dispute, (b) the 
qualifications of the DRB members, and (c) the DRB’s findings and recommendations that 
resulted from the process.  

 
J.  Legal Relations  
 
Each DRB member, in the performance of his or her duties on the DRB, is acting in the capacity 
of an independent agent and not as an employee of either the Design-Build Team or the NCTA.  
 
Each DRB member is acting in a capacity intended to facilitate resolution of Disputes. 
Accordingly, the Design-Build Team and the NCTA agree that to the fullest extent permitted by 
law, each DRB member shall be accorded quasi-judicial immunity for any actions or decisions 
associated with the review and findings and recommendations of Disputes referred to the DRB.  
No DRB member may be called as a witness by either the Design-Build Team or the NCTA in 
subsequent proceedings on the dispute.  The DRB shall, upon completion of their findings, turn 
all records of the DRB over to the NCTA for storage and preservation.  
 
By execution of the Three-Party Agreement, the Design-Build Team and the NCTA agree not to 
pursue legal proceedings against a DRB member for activities related to or consequences 
resulting from their participation in the DRB.   
 
PAYMENT  
 
A.  Method of Measurement  
 
The Design-Build Team and the NCTA shall equally bear the costs and expenses of the DRB. 

 
The DRB members should not engage in activities related to the project, for which compensation 
is expected, unless requested by either the NCTA or Design-Build Team.  
 
Time spent at formalized meetings or Reviewing the Dispute – Each DRB member will be 
compensated for actual time spent at the rate of $250 per hour with a maximum of $2,000 per 
day. This rate shall include all normal incidental expenses such as telephone, fax, postage, 
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courier, printing, and computer services.  The DRB activity must be preauthorized by both the 
Design-Build Team and the NCTA.  
 
Travel Time to and from Preauthorized Meetings – Each DRB member will be compensated for 
actual travel time to and from DRB meetings at the rate of $50 per hour with a maximum of 
$200 each way.  
 
Travel Expenses – Travel expenses will be reimbursed at standard NC state rates for 
transportation, lodging, and meals for each day, or portion thereof, that the DRB member is 
traveling to or from, or attending, an authorized DRB activity.  Expense receipts are required. 
 
The NCTA will provide, at no cost to the Design-Build Team, administrative services such as 
conference facilities, meeting rooms and copying services during DRB presentations.   

 
The Three Party Agreement and the Special Provisions contain all of the provisions for 
compensation and expenses of the DRB.  All DRB members shall be compensated at the same 
daily and hourly rate.  
 
Each DRB member may submit invoices for payment for work completed and qualified expenses 
no more often than once per month during the progress of work.  Such invoices shall be in a 
format approved by the NCTA, and accompanied by a general description of activities performed 
during that period.  The value of work accomplished for payment shall be established from the 
billing rate and hours expended by the DRB member together with qualified expenses incurred.   

 
The cost records and accounts pertaining to this Agreement shall be kept available for inspection 
by representatives of the NCTA or Design-Build Team for 5 years after final payment.  

 
No additional compensation for services associated with the DRB, beyond that detailed above, 
will be provided to the DRB members. 
 
B.  Basis of Payment  
 
Payment for accepted work will be made as follows:  
 
The Design-Build Team shall pay the invoices of all DRB members after approval by both the 
Design-Build Team and the NCTA. The Design-Build Team shall then bill the NCTA for one-
half of such invoices, which shall be processed in accordance with Article 104-7 of the Standard 
Special Provision, Division One found elsewhere in this RFP. 

 
There shall be no markups applied to expenses connected with the DRB, either by the DRB 
members or by the Design-Build Team.   Regardless of the DRB recommendation, neither the 
NCTA nor the Design-Build Team shall be entitled to reimbursement of DRB costs from the 
other party.  
 
If the DRB desires special technical services, both the Design-Build Team and the NCTA must 
agree to provide the special services following the procedures included in the Dispute Review 
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Board, Review of Disputes, Deliberations section, contained elsewhere in this provision.  If such 
services are approved and rendered, payment will be made under these provisions in accordance 
with the Dispute Review Board, Review of Disputes, Deliberations section, contained elsewhere 
in this provision.  

 
These special provisions and the Three Party Agreement contain all of the provisions for 
compensation and expenses of the DRB.  All DRB members shall be compensated at the same 
daily and hourly rate.  
 
TRAINING REQUIREMENTS     (7-1-95) 
 

The Design-Build Team's attention is directed to the Standard Special Provision "Training 
Special Provision" included elsewhere in this Request For Proposal. 
 

The number of trainees to be trained on this project shall be ten (10). 
 
The training requirements for this Contract are entirely independent of the NCDOT Training 
Program.  Trainees used in the performance of this Contract cannot be used to satisfy NCDOT 
training requirements.  Likewise, trainees employed on NCDOT projects cannot be used to offset 
the training requirements of this Contract. 
  
PRICE PROPOSAL DOCUMENTATION 

(1/10/08) 
 

General 
 

The successful Design-Build Team shall submit the original, unaltered Price Proposal 
documentation or a certified copy of the original, unaltered Price Proposal documentation used to 
prepare the Price Proposal for this contract to the NCTA in accordance with Section 13 of the 
Instructions to Proposers (Volume I).  By reference, the requirements of Section 13 of the 
Instructions to Proposers is hereby fully incorporated into these Contract Documents. 
 
Duration and Use 
 
The Price Proposal documentation and affidavit shall remain in escrow until sixty (60) calendar 
days from the time the Design-Build Team receives full payment on the final estimate; or until 
such time as the Design-Build Team gives written notice of intent to file a claim, files a written 
claim, files a written and verified claim, or initiates litigation against the NCTA related to the 
contract; or until authorized in writing by the Design-Build Team.  Upon the giving of written 
notice of intent to file a claim, filing a written claim, filing a written and verified claim, or the 
initiation of litigation by the Design-Build Team against the  NCTA, or receipt of a letter from 
the Design-Build Team authorizing release, the  NCTA may obtain the release and custody of the 
Price Proposal documentation.  If the Price Proposal documentation remains in escrow sixty (60) 
calendar days after the time the Design-Build Team receives the final payment and the Design-
Build Team has not filed a written claim, filed a written and verified claim, or has not initiated 
litigation against the NCTA related to the contract, the NCTA shall instruct the banking 
institution or other bonded document storage facility to release the sealed container to the 
Design-Build Team. 
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The Proposer certifies and agrees that the sealed container placed in escrow contains all of the 
Price Proposal documentation used to determine the Price Proposal and that no other bid 
documentation shall be relevant or material in litigation over claims brought by the Design-Build 
Team arising out of this contract. 
 
Confidentiality of Bid Documentation 
 
The Price Proposal documentation and affidavit in escrow are, and will remain, the property of 
the Proposer.  The NC Turnpike Authority has no interest in, or right to, the Price Proposal 
documentation and affidavit other than to verify the contents and legibility of the Price Proposal 
documentation unless the Design-Build Team gives written notice of intent to file a claim, files a 
written claim, files a written and verified claim, or initiates litigation against the NC Turnpike 
Authority.  In the event of such written notice of intent to file a claim, filing of a written claim, 
filing a written and verified claim, or initiation of litigation against the NC Turnpike Authority, 
or receipt of a letter from the Design-Build Team authorizing release, the Price Proposal 
documentation and affidavit may become the property of the NC Turnpike Authority for use in 
considering any claim or in litigation as the NC Turnpike Authority may deem appropriate. 
 
Any portion or portions of the Price Proposal documentation designated by the Proposer as a 
"trade secret" at the time the bid documentation is delivered to the NC Turnpike Authority's 
Chief Engineer shall be protected from disclosure as provided by G.S. 132-1.2. 
 
Cost and Escrow Instructions 
 
The cost of the escrow will be borne by the NC Turnpike Authority.  The NC Turnpike Authority 
will provide escrow instructions to the banking institution or other bonded document storage 
facility consistent with this provision. 
 
Payment 
 
There will be no separate payment for all costs of compilation of the data, container, or 
verification of the Price Proposal documentation.  Payment at the lump sum price for the Design-
Build project will be full compensation for all such costs. 

THREE-YEAR GUARANTEE   

GENERAL 

The performance of remedial work in conjunction with this provision and guarantee is not an 
obligation of the Design-Build Team's bond required by G.S. 44A-33. 

Definitions: 

Warranty Initiation Date - The date that constitutes the start date for the warranty term and 
coincides with Substantial Completion as determined by NCTA.   

Warranty Bond - A bond issued by a surety which guarantees that the warranty requirements, 
including any observation periods extending beyond the Substantial Completion Date will be 
satisfied. 
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Breach of Warranty - A failure to perform Corrective Work or Immediate Corrective Work in 
accordance with the provisions contained herein. 

Dispute Review Board - The team responsible for resolving disputes between the NCTA and 
the Design-Build Team regarding any claim of noncompliance with the warranty requirements, 
as detailed elsewhere within the Contract Documents.  

Corrective Work - Work redone, repaired, corrected or replaced pursuant to the terms of this 
Warranty Provision.  This term is used throughout this provision to collectively mean both 
Corrective Work and Immediate Corrective Work. 

Immediate Corrective Work - Work redone, repaired, corrected or replaced that shall be 
undertaken immediately as it poses an imminent danger to the users of the facilities constructed 
under this project.  If the NCTA determines that Immediate Corrective Work is necessary for 
public safety, the NCTA or its agent may perform emergency repairs.  Prior to such emergency 
repairs, the NCTA will document the basis for the emergency work and will preserve evidence of 
the defective condition. 
 
Project Warranty Term  
 
The Warranty Term for each element of the Project shall commence upon Substantial 
Completion as determined by NCTA.  The Warranty Term for municipality utility work shall 
commence once all water and sewer work for that owner is accepted.  Subject to extension under 
the “Warranty Bond” section below and notwithstanding any warranty term for specific Project 
elements that may be longer than the warranty term set forth herein, the Warranties regarding all 
elements of the Project shall remain in effect until three years after Substantial Completion as 
determined by NCTA.  These warranties are binding on the Design-Build Team’s successors, 
transferees, heirs, and assigns.  If NCTA determines that any of the Work has not met the 
standards set forth in this Contract at any time within the Warranty Term, then the Design-Build 
Team shall correct such Work as specified below, even if the performance of such Corrective 
Work extends beyond the stated Warranty Term.  
 
Warranty Bond 
 
The Design-Build Team shall furnish a single term warranty bond from a surety licensed to do 
business in the State of North Carolina, in an amount of five percent of the cost of the contract 
construction, as a prerequisite of determination of Substantial Completion.  This bond will be 
applicable to the Project Warranty and any specific Project elements that may be set forth 
elsewhere in this Contract.  The warranty bond will be released at the end of the warranty period 
to include any extension as provided in “Warranty of Corrective Work” section below.  Should 
such extensions occur on specific project elements, there may be the opportunity to lower the 
bond amount for such extension to cover the warranty of the Corrective Work.  The NCTA will 
supply the warranty bond form upon request. 
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Initial Project Acceptance 
 
The NCTA and the Design-Build Team shall jointly review all completed Work, or a portion 
thereof, as determined by the NCTA.  If the work does not meet contract requirements, the 
Design-Build Team shall make all necessary corrections, at their expense, prior to initial 
acceptance.  Initial acceptance will occur as soon as the NCTA confirms in writing, that contract 
requirements have been met and the Design-Build Team has reached Substantial Completion as 
defined in the Project Special Provision for “Substantial Completion.”  The date on which 
Substantial Completion occurs shall coincide with the Warranty Initiation Date.  Once final 
acceptance of the Project or portions thereof is attained as defined by the NCTA, routine 
maintenance of such becomes the responsibility of the NCTA, excluding any items 
requiring Warranty Corrective Work as detailed within this Provision. 
 
The date of Substantial Completion/Warranty Initiation Date will be documented and executed 
jointly by the NCTA and the Design-Build Team with a copy of such being sent to the Design-
Build Team’s warranty bond surety agent.    
 
The NCTA may accept the work and begin the warranty period, excluding any area needing 
Corrective Work, to accommodate seasonal limitations or staged construction. 
 
Neither the initial acceptance nor any prior inspection, acceptance or approval by the NCTA 
diminishes the Design-Build Team’s responsibility under this warranty.  Acceptance of material, 
in penalty, under the NCTA’s quality assurance program will not relieve the Design-Build Team 
from meeting the material and workmanship warranty requirements for the accepted material. 
 
Annual Review Process 
 
The NCTA shall employ a private engineering firm to perform an annual review of the pavement 
and bridge components condition parameters warranted by this Provision.  The private 
engineering firm will perform the appropriate testing, inspections and develop a report with all 
evaluation data and digital photographical status of the warranted condition parameters.  This 
report will be dated and certified by a Professional Engineer registered in North Carolina.  The 
report will be submitted directly to the NCTA with copies submitted to the Design-Build Team. 
 
Final Warranty Acceptance 
 
The NCTA and the Design-Build Team shall jointly conduct an inspection of the Project prior to 
expiration of the warranty term and shall produce a punch list of those items which require 
Corrective Work prior to fulfillment of the warranty obligation.  If requirements of this Provision 
are not met, the Design-Build Team shall make all necessary corrections, at their expense, prior 
to expiration of the warranty term.   
 
The date upon which the warranty terminates, including any extension as provided in the 
“Warranty of Corrective Work” section will be documented and executed jointly by the NCTA 
and the Design-Build Team with a copy of such being sent to the Design-Build Team’s warranty 
bond surety agent.    
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Corrective Work   
 
Within seven calendar days of the Design-Build Team’s receipt of NCTA’s notice specifying a 
failure of any Work to satisfy Design-Build Team’s Warranties, or any Subcontractor 
representation, warranty, guarantee or obligation for which the Design-Build Team is responsible 
to enforce, the Design-Build Team and NCTA shall mutually agree when and how the Design-
Build Team shall remedy such violation.  However, in the case that Immediate Corrective Work 
is required, as indicated by NCTA in its notice, the Design-Build Team and NCTA shall agree on 
a remedy immediately upon notice by NCTA of such need for immediate work.  No Corrective 
Work shall occur without NCTA knowledge of such activities or operations. 
 
The NCTA may elect to have the Corrective Work postponed within the warranty term to 
minimize traffic disruption provided such corrective work poses no safety issues to motorists.    
 
If the Design-Build Team does not use its best efforts to proceed to effectuate such remedy 
within the agreed time, or if the Design-Build Team and NCTA fail to reach such an agreement 
within such seven calendar day period (or immediately, in the case of Immediate Corrective 
Work), then NCTA, after notice to the Design-Build Team, shall have the right to perform or 
have performed by third parties the necessary remedy, and all costs thereof shall be borne by the 
Design-Build Team. 
 
Requirements originally developed and detailed in the Contract Documents shall apply 
throughout the warranty term and to all Corrective Work, including lane closure time restrictions 
and associated liquidated damages.  The Design-Build Team shall be responsible for payment, to 
NCTA, of any liquidated damages incurred during the warranty term resulting from lane closures 
within the restricted times as detailed in the Contract Documents.  If lane closures are required 
during restricted times to perform Immediate Corrective Work, then the associated liquidated 
damages shall apply.  
 
The Design-Build Team shall be responsible for obtaining any required permits, approvals or 
other third party consents in connection with the Corrective Work.  
 
Warranty of Corrective Work  
 
The Warranties as to each redone, repaired, corrected or replaced element of the Work shall 
extend beyond the original warranty period, if necessary, to provide at least a one-year warranty 
period following acceptance of such Corrective Work thereof by NCTA and acceptance thereof 
by the appropriate owner.  
 
Subcontractor Warranties  
 
Assignment  
 
Without in any way derogating the Design-Build Team’s own representations and warranties and 
other obligations with respect to all of the Work, the Design-Build Team shall obtain from all 
Subcontractors and cause to be extended to NCTA, appropriate representations, warranties, 
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guarantees and obligations with respect to the design, materials, workmanship, equipment, tools 
and supplies furnished by such subcontractor.  All representations, warranties, guarantees and 
obligations of subcontractors shall be written so as to survive all NCTA and Design-Build Team 
inspections, tests and approvals, and shall run directly to and be enforceable by the Design-Build 
Team and/or NCTA, including their respective successors and assigns.  The Design-Build Team 
hereby assigns to NCTA all of the Design-Build Team’s rights and interest in all extended 
warranties for periods exceeding the applicable three year Warranty Term (including extensions 
thereof under the section “Warranty of Corrective Work”), which are received by the Design-
Build Team from any of its subcontractors, suppliers or manufacturers.  
 
Enforcement  
 
Upon receipt of notice of a failure from NCTA, of any of the Corrective Work needed to satisfy 
any subcontractor, supplier or manufacturer warranty, representation, guarantee, or obligation, 
the Design-Build Team shall enforce or perform any such representation, warranty, guarantee or 
obligation, in addition to Design-Build Team’s other obligations hereunder.  NCTA’s rights 
under this section, shall commence at the time such representation, warranty, guarantee or 
obligation is furnished or at Substantial Completion, whichever is earlier, and shall continue until 
the expiration of Design-Build Team’s relevant warranty term (including extensions thereof 
under the section “Warranty of Corrective Work”). Until such expiration, the Design-Build Team 
shall be responsible for the cost of any equipment, material, labor (including re-engineering) or 
shipping, and the Design-Build Team shall be required to replace or repair defective equipment, 
material or workmanship furnished by any subcontractor, supplier or manufacturer.  
 
No Limitation of Liability  
 
The foregoing warranties are in addition to all rights and remedies available under the Contract 
Documents or applicable law, and shall not limit the Design-Build Team’s liability or 
responsibility imposed by the Contract Documents or applicable law with respect to the Work, 
including liability for design defects, latent construction defects, strict liability, negligence or 
fraud; provided, however, that, upon expiration of the Warranties, Design-Build Team shall have 
no further liability to NCTA hereunder for latent construction defects.  
 
Warranty Beneficiaries  
 
In addition to benefiting NCTA and its successors and assigns, the Warranties and subcontractor 
warranties provided under the section “Initial Project Acceptance” shall insure to the benefit of, 
and shall be directly enforceable by the NCTA and Utility Owners with respect to those portions 
of the Work owned or controlled by each such owner.  
 
Remedies for Breach of Warranty  
 
It is the NCTA’s intent to reserve the right to recover any and all actual damages, not subject to 
liquidated damages, resulting from any breach of an express or implied warranty or any defect in 
the Work.  
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Disputes  
 
Any disagreement between NCTA and the Design-Build Team relating to this warranty 
provision shall be subject to the Dispute Review Board provisions contained in the Contract 
Documents and Article 104-8(B) provided that Design-Build Team shall proceed as directed by 
NCTA pending resolution of the dispute.   
 
Should disputed Corrective Work pose a safety issue to the motorist, the NCTA may (1) direct 
the Design-Build Team to perform the Corrective Work with costs being documented in 
accordance with Article 109-3 of the Standard Special Provision entitled “Division One” 
contained elsewhere in this RFP; or (2) after notice to the Design-Build Team, the NCTA shall 
have the right to perform or have performed by third parties the necessary remedy, and all costs 
thereof shall be borne by responsible party upon resolution of the dispute.   
 
Rights and Responsibilities of the NCTA 
 
The NCTA: 
 
A. Reserves the right to approve the schedule proposed by the Design-Build Team to perform 

warranty work. 
 
B. Reserves the right to approve all materials and specifications used in warranty work. 
 
C. Reserves the right to determine if warranty work performed by the Design-Build Team meets 

the contract specifications. 
 
D. Reserves the right to perform, or have performed, routine maintenance during the warranty 

period, which routine maintenance will not diminish the Design-Build Team’s responsibility 
under the warranty. 
 

E Reserves the right, if the Design-Build Team is unable, to make Immediate Corrective Work 
to the pavement to prevent an unsafe road condition as determined by the NCTA.  The 
NCTA will attempt to notify the Design-Build Team that work is required to address an 
unsafe condition. However, should the Design-Build Team be unable to comply with this 
requirement, to the NCTA’s satisfaction and within the time frame required by the NCTA, 
the NCTA will perform, or have performed any Immediate Corrective Work deemed 
necessary. Any such Immediate Corrective Work undertaken will not relieve the Design-
Build Team from meeting the warranty requirements of this Provision. Any costs associated 
with the Immediate Corrective Work will be paid by the Design-Build Team if it is 
determined the cause was from defective materials and/or workmanship. 

 
F.  Is responsible for notifying the Design-Build Team, in writing, of any Corrective Work 

required to meet the warranty requirements. 
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Rights and Responsibilities of the Design-Build Team.  
 
The Design-Build Team: 
 
A. Shall warrant to the NCTA that the warranted work will be free of defects in materials and 

workmanship. The warranty bond shall be submitted to the NCTA as a prerequisite of the 
NCTA deeming the project Substantially Complete. 

 
B.  Shall be responsible for performing all Corrective Work including, but not limited to, 

maintaining traffic and restoring all associated pavement features, at the Design-Build 
Team’s expense.  Liquidated Damages established in the Contract Documents will be in 
effect if the proposed traffic plan for Corrective Work requires lane closures during restricted 
times.  

 
C Shall be responsible for performing all Corrective Work, resulting from being non-compliant 

with the warranty requirements, using NCTA approved materials and methods. 
 
D. Shall be responsible for performing Corrective Work upon NCTA specifying a failure of any 

Work to satisfy Design-Build Team’s Warranties, unless otherwise directed. 
 
E.  Shall notify the NCTA and submit a written course of work for performing the needed 

Corrective Work a minimum of seven calendar days prior to commencement of Corrective 
Work, except in the case of Immediate Corrective Work as detailed in this special provision. 
The submittal must propose a schedule for performing the Corrective Work and the materials 
and methods to be used. 
 

F Shall submit a traffic control plan and have said plan approved by the NCTA prior to 
performing Corrective Work and shall adhere to that plan while performing the work. 

 
G.  Shall complete all Corrective Work prior to conclusion of the warranty period, or as 

otherwise specified herein and agreed to by the NCTA. 
 
H.  Shall be liable during the warranty period in the same manner as Design-Build Teams 

currently are liable for their construction related activities with the NCTA pursuant to the 
NCDOT 2006 Standard Specification for Roads and Structures and the Standard Special 
Provision entitled “Division One” contained elsewhere in the RFP.  This liability shall arise 
and continue only during the period when the Design-Build Team is performing Corrective 
Work. This liability is in addition to the Design-Build Team performing and/or paying for 
any required Corrective Work, and shall include liability for injuries and/ or damages and 
any expenses resulting therefrom which are not attributable to normal wear and tear of traffic 
and weather, but are due to non-compliant materials, faulty workmanship, or to the 
operations of the Design-Build Team.  

 
Non-Extension of Contract  
 
This Provision shall not be construed as extending or otherwise affecting the claim process and 
statute of limitation applicable to this Contract. 
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Measurement and Payment  
 
All costs associated with this warranty provision, regardless of when such costs are incurred 
throughout the warranty term of any extensions as provided in the section “Warranty of 
Corrective Work”, shall be included in the lump sum price bid for the project.  These costs 
include but are not limited to, all bonding, engineering, Corrective Work, traffic control, 
additional testing and inspections, materials, labor and equipment and incidentals necessary to 
complete and fulfill the requirements of this Contract. 
 
The Design-Build Team shall reimburse NCTA for any expenses made necessary by any 
Corrective Work.  Payment shall be provided within 10 Days after the Design-Build Team’s 
receipt of invoice, therefor.   
 
PROJECT WARRANTY 
 
Design-Build Team warrants that:  
 
A. the Work, as completed for the Project, meets all of the requirements of the Contract 

Documents;  
 
B. the Plans, details and /or drawings selected or prepared for use during construction are 

appropriate for their intended use;  
 
C. all Plans furnished pursuant to the Contract Documents conform to all professional 

engineering principles generally accepted as standards of the industry in North Carolina;  
 
D. all Work is performed in accordance with the Release for Construction plans; 
 
E. all Work is in reasonably close conformity with the lines, grades, cross sections, dimensions, 

and material requirements, including tolerances shown in the contract, unless otherwise 
documented in a mutually agreeable executed agreement between the NCTA and the Design-
Build Team which details the acceptance of the Work in accordance with Article 105-3 of the 
Standard Special Provision entitled “Division One” contained elsewhere in the RFP.   
 
No price adjustment or payment made in connection with acceptance of materials or Work 
pursuant to the Contract Documents or any agreement between the Design-Build Team and 
NCTA to accept Work, which is not in close conformity, shall in any manner, excuse, waive, 
impair or negate the warranties described herein or the Design Build Team’s obligation or 
responsibility for such warranties.   
 
This warranty provision in no way relieves the requirement for the initial Work to meet 
the requirements of the Contract Documents prior to final acceptance. 
 

F. all materials and equipment furnished under the Contract Documents are of good quality and, 
when installed, are new; 
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G. all materials, as installed, are suitable for their intended use with appropriate testing 
conducted to ensure the materials meets or exceeds the requirements of the design as 
approved by the Engineer of Record, provided all requirements of the Contract are met. 

 
MATERIALS & WORKMANSHIP PAVEMENT WARRANTY  
 
Description  
 
The materials and workmanship pavement warranty shall consist of the warranty bond contained 
in the section “Warranty Bond” and the terms of this Provision.  The warranty criteria presented 
herein contain information unique to each pavement type and the appropriate fix.   
 
Materials & Workmanship Warranty 
 
The Design-Build Team is responsible for correcting defects in the pavement caused by elements 
within the Design-Build Team’s control (i.e., the materials supplied and the workmanship), 
during the warranty term.  Since the NCTA is responsible for the pavement design, the Design-
Build Team assumes no responsibility for defects that are pavement design related.  If a defect is 
attributable to both, the materials and/or workmanship and the design, responsibility for 
correcting the defect shall be shared by the NCTA and the Design-Build Team; the Design-Build 
Team is responsible for the percentage of fault attributable to the materials and/ or workmanship 
and the NCTA is responsible for the percentage of fault attributable to the design.   
 
During the warranty period, the Design-Build Team will not be held responsible for pavement 
distresses that are caused by factors unrelated to materials and workmanship. These include, but 
are not limited to: chemical and fuel spills, vehicle fires, snow plowing, and quality assurance 
testing such as coring.  Other factors considered to be beyond the control of the Design-Build 
Team which may contribute to pavement distress will be considered by the Engineer on a case by 
case basis upon receipt of a written request from the Design-Build Team. 
 
Evaluation Method  
 
Pavement evaluations shall be conducted by dividing the project into segments.  Each individual 
Travel Lane will be divided into segments of 528 feet (1/10mile) in length for measuring and 
quantifying the condition parameters.  
 
Travel Lane(s) - The delineated pavement surface used by traffic.  The Travel Lanes shall be the 
portion of the pavement considered warranted work.  Each of the following is considered a 
separate driving lane: 

1. Each individual mainline or Y-line lane, for each direction of travel. 
2. The sum of all ramps, loops, and the associated acceleration/deceleration lanes are 

considered a separate driving lane. 
3. The sum of all auxiliary lanes, such as passing and turn lanes is considered a separate 

driving lane. 
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Approaches, driveways, shoulders and adjoining transition tapers between various types of 
pavement are not considered driving lanes or addressed under this Section; however, shall be 
warranted under the Project Warranty Section. 
 
The beginning point of the initial segment layout will be the Point of Beginning (POB) of the 
project or construction limits for Y-lines.  Segments will be laid out consecutively to the Point of 
Ending (POE) of the project. The original segmentation of the project will be used for all 
successive reviews throughout the warranty period. 
 
Warranty Requirements.  
 
Corrective Work will be required when the threshold limit for any condition parameter, as 
detailed in the sections below, is exceeded as a result of a defect in materials and/or 
workmanship. 
 
To determine whether the failure to meet the warranty requirements is a result of defects in 
materials and/or workmanship, a joint field investigation by the NCTA and the Design-Build 
Team will be conducted.  The NCTA or Design-Build Team may elect to have a forensic 
investigation conducted.  The decision to undertake a forensic investigation, the scope of it, and 
the selection of the party to conduct it will be agreed to by the NCTA and the Design-Build 
Team.  The forensic investigation will be conducted by a qualified entity and at an AASHTO 
certified laboratory with the results being final and binding.  If agreement cannot be reached, a 
Dispute Review Board (DRB) may be convened in accordance with the Contract Documents.  
The DRB will then decide the need for a forensic investigation, its scope and the party to conduct 
the investigation.  All costs related to the forensic investigation will be shared proportionately 
between the Design-Build Team and the NCTA based on the determined cause of the pavement 
problem. 
 
WARRANTY CRITERIA FOR NEW HOT MIX ASPHALT PAVEMENT 
 
Application.   
 
This section applies to all components of a multiple lift Hot Mix Asphalt pavement structure 
placed on stabilized soil or aggregate base course.  This section excludes any resurfacing, 
permeable base course, or partial width (less than 10 feet in width) widening of existing 
facilities; however, the Section “Project Warranty” above shall apply to such asphalt pavement.  
 
Limits of Warranted Work  
 
The warranted work includes all components of a multiple lift hot mix asphalt pavement placed 
for travel lanes within the project limits, including Y-lines.   
 

36



C201994 (U-4763B) Project Special Provisions  Durham and Wake Counties 

Condition Parameters and Threshold Limits 
 
Condition parameters are used to measure the performance of the HMA pavement during the 
warranty term.  Each condition parameter has a threshold limit applied at which time Corrective 
Work is required. 
 
A. Transverse Crack - A crack, at least five feet in length that is oriented primarily in the 

transverse direction versus the longitudinal direction. That is, the angle between the overall 
crack line and the transverse line is less than 45 degrees. It can be either straight or irregular. 

 
B. Longitudinal Crack/Open Joint - A crack or open joint, at least five feet in length that is 

oriented primarily in the longitudinal direction versus the transverse direction. That is, the 
angle between the overall crack line and the centerline is less than 45 degrees.  It can exist 
anywhere in the driving lane; i.e., at the pavement centerline joint, wheel path, center of lane, 
or lane/shoulder joint. 

 
C. De-bonding - A physical separation of two HMA layers. De-bonding will be visually 

identified as shoving, or the loss of the new surface course. Surface potholes, regardless of 
depth, will be classified as de-bonding. 

 
D Raveling - Surface disintegration, due to the loss of coarse or fine aggregate material, that 

occurs over an area or in a continuous longitudinal strip. 
 
E. Flushing - The accumulation of excess asphalt binder on the pavement surface that creates a 

shiny, reflective condition and becomes tacky to the touch at high temperatures. 
 
F. Rutting - A longitudinal surface depression in the wheel path. It may have associated 

transverse displacement or bulging. 
 
G. Alligator Cracking - Parallel longitudinal cracks with transverse tears between them 

exhibiting a pattern similar to an alligator hide.  An Alligator Crack typically starts in a 
wheel path and may extend to other lane locations. 
 

H.  Block Cracking - Transverse and longitudinal cracking that has progressed to a pattern that 
the pavement is broken into blocks of size less than 12" by 12". The shape of each block may 
be irregular. 

 
I.  Popout - A small piece of pavement, aggregate, or debris greater than 0.25 inch in diameter 

that has broken loose from the surface. 
 
J.  Ride Quality/ Pavement Smoothness - Measurement of pavement roughness to establish 

appropriate ride comfort levels for the motorist on the facility. 
 
K.  Skid Resistance - the force developed when a tire that is prevented from rotating slides 

along the pavement surface as tested in accordance with ASTM E274-90. 
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